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LN THE

SUPREME COURT
OF THE

STATE OF UTAH
STATE OF UTAH,

Plaintif!-Respondent,

vs.

Case No.

CHARLES EICHLER,
Defendant-Appellant.

12106

BRIEF OF RESPONDENT
STATEMENT OF THE NATURE OF THE CASE
The appellant, Charles Eichler, is appealing from an
order revoking his probation in the First Judicial District
Court, in and for Cache County, the Honorable VeNoy
Christoffersen, Judge, presiding.
DISPOSITION IN LOWER COURT
The Honorable VeN oy Christoffersen, after a hearing,
re\'oked probation of Charles Eichler.
RELIEF SOUGHT ON APPEAL
Respondent concurs with appellant that the Supreme
(:omt vacate the probation revocation ordered by the District Court of Cache County and remand for further proceedings.

2

STATEMENT OF FACTS
Respondent stipulates to the facts as presented
appellant.

tli
!

ARGUMENT
POINT I.
APPELLANT'S PR 0 BAT I 0 N REVOCATION
HEARING WAS INVALID AND THE PROBATION REVOCATION SHOULD BE VACATED
'
AND THE APPELLANT PLACED BACK ON
PROBATION.
The respondent stipulates to points one and three o'
appellant's brief. Under the decision of the Supreme Cour
of the United States in Mempa v. Rhay, 389 U. S.
(1967) and McConnell v. Rhay, 393 U. S. 2 (1968), coun·
sel for the defendant must be present for a probation
cation to be valid. The Tenth Circuit supported this
cision in a Utah case, Alverez v. Turner, 422 F. 2d 21l
(10th Cir. 1970), notwithstanding the holding of the UM
Supreme Court in Beal v. Turner, 22 Utah 2d 418, 454 P
2d 624 (1969).
The appellant did not have counsel at probation revocation and respondent therefore submits that based on fed·
era! court decisions, the probation revocation performed by
Judge Christoffersen should be vacated and the appellant
returned to the District Court for further consistent proceedings. Judge Christoffersen, as pointed out in point
three of appellant's brief, did not have jurisdiction under
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the Utah Constitution or statutes to revoke appellant's pro-

liation, handed down in another county. Respondent stipulates with appellant that the Box Elder probation revocation made in Cache County can also be remanded on the
basis of no jurisdiction. Either way, Eichler's probation
revocation in Cache County and Box Elder Counties should
be vacated and the appellant returned to the District Court
for further proceedings in both counties.
POINT II.
THE BOX ELDER DISTRICT COURT DID NOT
TERMINATE APPELLANT'S PROBATION
AGREEMENT BY HAVING APPELLANT
SERVE SIX MONTHS IN THE COUNTY JAIL.
The appellant puts great emphasis on the Cache County
probation revocation, claiming said probation revocation
and consequent jail sentence were void because the probation had been previously terminated. Appellant cites the
May 27, 1969, probation revocation where Judge Jones revokes the probation and sentences the appellant to six
months in the county jail. Because the probation was supposedly terminated May 27, 1969, appellant claims that
Judge Christoffersen had no power on April 6, 1970 to put
Eichler in the penitentiary on a probation violation that
had been previously revoked.
There are two reasons why Judge Jones never terminated or voided (as per appellant's brief pg. 16) the probation agreement. First, from the transcript it is obvious
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that Judge Jone;; intended the appellant to be on probat,,
after serving six months in the county jail.
Judge Jones made it perfectly clear that the appellar
was to be on probation after serving his six months in ti
county jail. At the close of the transcript the judge ser
tences the appelLrnt nnd says:

"It's the judgment of the court and the i 1
tence of law that you [Eichler] serve not less tha
one nor more than twenty years in the state Peri
tentiary. A stay fa granted with your consent a11
your request, the condition being that you sern,
indeterminate term of not less than six month, .
the Box Elder County Jail and then go on tll'v 11r11
probation; the exact terms and the exact time to i;
fixed by the court. Now, if I've fooled you or takt
you by surprise, speak up." Box Elder Cou11t
Trans. pg. 1. (Emphasis added.)
1

ft is a common pl'adice of Judges to have a man serve tillii
in the county jail and then go out on probation, rather thm.
sending them to the penitentiary. Several cases hait
acknowledged this practice and held it constitutional. Se1
Thomas v. Unitrrl States, 327 F. 2d 795 (10th Cir. 1964),
cert. denied, 377 1J. S. 1000 (1964). See also Hunt v.

Turner, C 187-70 ( 1!170).

Secondly, the judge has no power to terminate or voi 1:

a sentence except ns provided in Utah Code Ann. § 77-35·!:
(1953), which is not applicable here. District Judges an
not given discretion in determining the length of imposer
sentences. The time of the release of a prisoner is deter
mined solely by the State Board of Pardson. Utah
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(Supp. 1969) states:
"Whenever any person i8 rnnvicted of any
crime, except treason or murder i11 the first degree,
committed after May 12, 1919, and the judgment
provides for punishment in the 8tate prison, the
court shall not fix a definite term of imprisonment;
but the sentence and judgment of imprisonment in
the state prison shall be for a }Jeriod of time not les8
than the minimum and not to exceed the maximum
term provided by law for the particular crime for
which such person has been convkted. Every such
sentence, regardless of its form or whether it, by
its terms, purports to be for a l:ihorter or different
period of time, shall, nevertheless, be construed and
held to be a sentence for the term lietween the minimum and maximum periods of time provided by law
for the particular crime of which the person is conYicted, and shall continue in full force and effect
until the maximum period has been reached unless
sooner terminated or commuted U?f (1,uthority of the
board of pardons." (Emphasis adcled.)
Judge Jones stated in the transcript that ''it was the judgment and sentence of the court that Eichler serve not less
than one no1· more than twenty years in the State Penitentiary." See Box Elder County transcript, pg. 4. Because
the judgment and sentence were to be served in the penitentiary, Utah Code Ann. § 77-35-20 (Supp. 1969) states
no one, including Judge Jones, has power to void or termin<1te that sentence except the Board of Pardons .

.Judge Jones was aware of Utah Cude Ann. § 77-35-20
ISupp. 1969), and that is the reason he put Eichler on pro-
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bation after his six month jail sentence. He realized he ha'
no power to terminate the one to twenty year conviction.
CONCLUSION
Petitioner, Charles H. Eichler, was not given a valin
and binding probation revocation hearing and Respondent
prays that the probation revocation of Judge Christoffer.
sen be vacated and the petitioner placed back on probation.
Respectfully submitted,
VERNON B. ROMNEY
Attorney General
LAUREN N. BEASLEY
Chief Assistant Attorney General
Attorneys for Responde11t

